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I.

Introduction
A. Scope
This memorandum discusses the right to appeal under the International Covenant on Civil

and Political Rights and other international legal bodies. More specifically, it will discuss the
allowances and limitations on the right to appeal under these international instruments and how
the right to appeal interacts with retrials and extradition.
B. Summary of Conclusions
The right to appeal is, generally, the right to have one’s decision reviewed on points of
law or evidence. This right is internationally recognized and has been codified by numerous
international bodies including the United Nations Human Rights Committee, the European Court
of Human Rights and the American Court of Human Rights.
The right to appeal has limitations; an individual is not necessarily entitled to more than
one level of appeal and counsel must be provided for the first level of appeal.
The right to appeal and retrial are different methods of trial review; one simply reviews
the trial court’s decision, while the other provides for an entirely new trial. Appeal and retrial
interact when someone has been tried in absentia and the outcome is dependent upon what type
of notice the accused was given.
Lastly, regarding extradition, the right to appeal may be at issue when a fugitive faces
deportation to a nation that does not provide for appeal. If there is no appeal process in place,
the fugitive’s right to appeal may be violated under international law.
C. Factual Background
This memorandum responds to a case that came to Interpol last summer. An individual
was tried and convicted in absentia and seeks to lodge an appeal. However, the law of the

6

country he is convicted in prevents him from appealing unless he makes himself available in
person to lodge the appeal. He claims this law violates his right to a fair trial and specifically his
right to appeal. This person asserts that he has a right to appeal in absentia.
Interpol became involved in this situation after it published a red notice for this person
convicted in absentia. Interpol receives requests for police cooperation in the form of notices,
diffusions, and messages. A request for cooperation regarding persons tried in absentia is not
uncommon to Interpol. Interpol acts under the assumption that the conditions for conducting a
trial in absentia have been met, such as whether the defendant has been properly notified. If
there is doubt as to fulfillment of the conditions, Interpol will ask the National Central Bureau
(“NCB”) to address the matter. The notice may not be published if the NCB has not fulfilled the
conditions. Recently, Interpol explored this specific issue and now wishes to know more about
the right to appeal under the International Covenant on Civil and Political Rights (“ICCPR”).
Issues such as this do affect Interpol regularly. Article 2 of Interpol’s Constitution states
that Interpol acts “[t]o ensure and promote the widest possible mutual assistance between all
criminal police authorities within the limits of the laws existing in the different countries and in
the spirit of the “Universal Declaration of Human Rights.” 1 Therefore, Interpol must not only
abide by domestic laws of countries involved, but it must also act under the international
covenants and treaties by which specific countries are bound. Thus, international law and
customary international law apply to most cases which come across Interpol’s desk, so it is

1

Organization – INTERPOL, ICPO-INTERPOL Constitution, June 13, 1956, available at
http://www.interpol.int/About-INTERPOL/Legal-materials/The-Constitution [Electronic copy provided in
accompanying USB flash drive at Source 6].
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important to know how the ICCPR, which has 74 signatories2 and 168 parties3, controls
Interpol’s analysis of the Right to Appeal.
This paper will explore aspects of the right to appeal under the ICCPR and other regional
legal bodies. Part II will look at the right under the ICCPR as applied by the United Nations
Human Rights Committee and how other regional courts and tribunals view the right to appeal.
Part III will then go on to explore the limitations posed by the right to appeal. In Part IV,
research on the right to seek a retrial and its implications on the right to appeal will be discussed.
Lastly, Part V investigates whether considerations related to the right to appeal may effect an
extradition decision.
II.

The Right to Appeal
The right to appeal arises when someone has been convicted of an offense by a court or

tribunal. Appellate proceedings serve many purposes: first, they function as a mechanism where
a party may correct a miscarriage of justice or correct an error; 4 second, appeals promote ideals
like consistency and fairness by regulating interpretation of the law;5 third, appeals serve an
institutional function by providing legitimacy to the criminal justice system as a whole. 6 An
appeal is a continuation of the criminal justice process and as such, implicates many fair trial
rights, including the right to an impartial and independent tribunal, and procedures established by
law such as, speedy trial, public hearing, equality of arms, and assistance of counsel. 7
2

Status of International Covenant on Civil and Political Rights, the United Nations Treaty Collection (November
14, 2014, 2:47 PM), https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV4&chapter=4&lang=en [Electronic copy provided in accompanying USB flash drive at Source 3].
3
Id.
4
Peter D. Marshall, A Comparative Analysis of the Right to Appeal, 22 DUKE J. COMP. & INT’L L. 1, 3 (2011)
[Electronic copy provided in accompanying USB flash drive at Source 34].
5
Sarah Summers and Stefan Trechsel, The Right to Appeal, in HUMAN RIGHTS IN CRIMINAL PROCEEDINGS ch. 14
(2006) [Electronic copy provided in accompanying USB flash drive at Source 27].
6
Marshall, supra note 4, at 3 [Electronic copy provided in accompanying USB flash drive at Source 34].
7
M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: Identifying International Procedural
Protections and Equivalent Protections in National Constitutions, 3 Duke J. Comp. & Int’l L. 235, 287 (1992-1993)
[Electronic copy provided in accompanying USB flash drive at Source 30].
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A. Article 14 of the International Covenant on Civil and Political Rights
The right to appeal is enshrined in Article 14 of the ICCPR. Article 14 is entitled the
“[r]ight to equality before courts and tribunals and to a fair trial,” and according to the Human
Rights Committee (“HRC”), “Article 14 contains guarantees that state parties must respect,
regardless of their legal traditions and their domestic law.”8 The guarantees contained in Article
14 are analogous to those contained in Articles 6 through 8 of the Universal Declaration of
Human Rights (“UDHR”), which Interpol must follow, as the ICCPR was borne of the
UDHR. 9,10
1. Rights, generally, under Article 14 of the ICCPR
The ICCPR is enforceable only against consenting state parties to the treaty. 11 Although
the right to appeal is within paragraph 5, many fair trial rights discussed in the other paragraphs
of Article 14 are applicable to the right to appeal, as mentioned above. For example, the HRC
states that the “notion of fair trial includes the guarantee of a fair and public hearing,” 12 but that
the “requirement of a public hearing does not necessarily apply to all appellate proceedings

8

Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts and tribunal and
to a fair trial, U.N. Doc. No. CCPR/C/GC/32 (August 23, 2007), at
http://www1.umn.edu/humanrts/gencomm/hrcom32.html [Electronic copy provided in accompanying USB flash
drive at Source 4].
9
Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(III) (Dec. 10, 1948) (Article
6: Everyone has the right to recognition everywhere as a person before the law. Article 7: All are equal before the
law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection
against any discrimination in violation of this Declaration and against any incitement to such discrimination. Article
8: Everyone has the right to an effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law.) [Electronic copy provided in accompanying USB
flash drive at Source 9].
10
Chris Jenks, ARTICLE: Notice Otherwise Given: Will In Absentia Trials at The Special Tribunal For Lebanon
Violate Human Rights?, 33 FORDHAM INT’L L.J. 57, 74 (2009) [Electronic copy provided in accompanying USB
flash drive at Source 32].
11
Gary J. Shaw, NOTE: Convicting Inhumanity in Absentia: Holding Trials in Absentia at the International
Criminal Court, 44 GEO. WASH. INT’L L. REV. 107, 123 (2012) [Electronic copy provided in accompanying USB
flash drive at Source 36].
12
Human Rights Committee, supra note 8, at 5[Electronic copy provided in accompanying USB flash drive at
Source 4].
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which may take place on the basis of written presentations.”13 The right to equality before the
courts and tribunals ensures the equality of arms, even on appeal. 14
2. The right to appeal under Article 14 of the ICCPR
Paragraph 5 specifically deals with appeals and states that, “[e]veryone convicted of a
crime shall have the right to his conviction and sentence being reviewed by a higher tribunal
according to law.” 15 The expression “according to law” in this provision does not give state
parties discretion in providing the right to review, as the right is enshrined in the Covenant;
rather it gives the states discretion in determining the specifics of the right of review. 16
Paragraph 5 is more concerned with the substance dealt with on appeal rather than the form in
which the appeal takes place; a sharp focus on the actual scope of the review is thus balanced by
a much less intrusive approach to the modalities of review. 17
3. Limitations on the right to appeal under Article 14 of the ICCPR
Article 14, paragraph 5, “imposes on the state party a duty to review substantively, both
on the basis of sufficiency of the evidence and of the law, the conviction and sentence, such that
the procedure allows for due consideration of the nature of the case.” 18 Article 14, paragraph 5
does not require states to provide for more than one instance of appeal, but if the domestic law
does so provide, the appellant should have effective access to each level of appeal.19 On appeal,

13

Id. at 6.
Id.
15
International Covenant on Civil and Political Rights, art. 14(5), Dec. 19, 1966, S. TREATY DOC. NO. 95-20, 999
U.N.T.S. 175 [hereinafter ICCPR] [Electronic copy provided in accompanying USB flash drive at Source 5].
16
Bassiouni, supra note 7 at 10/19 [Electronic copy provided in accompanying USB flash drive at Source 30].
17
Marshall, supra note 4, at 19[Electronic copy provided in accompanying USB flash drive at Source 34].
18
Human Rights Committee, supra note 7, at 10[Electronic copy provided in accompanying USB flash drive at
Source 4].
19
Id.
14
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it is not necessary for a full retrial to be conducted, let alone an oral hearing held, as stated in
section II (A)(1). 20
B. The Right to Appeal under the European Convention on Human Rights
The Right to Appeal under the European Convention on Human Rights(“ECHR”) is
governed by Protocol Number 7, Article 2, “Right to appeal in criminal matters,” which states
that:
Everyone convicted of a criminal offence by a tribunal shall have the right to have his
conviction or sentence reviewed by a higher tribunal. The exercise of this right, including
the grounds on which it may be exercised, shall be governed by law.
This right may be subject to exceptions in regard to offences of a minor character, as
prescribed by law, or in cases in which the person concerned was tried in the first
instance by the highest tribunal or was convicted following an appeal against acquittal. 21

The European Convention originally did not require states to provide a system of
appellate review; however, since the addition of Protocol 7 in 1984, almost every European
Union (“EU”) member state has ratified it. 22 Much like in the ICCPR, under the ECHR, states
have a significant degree of discretion as to the application of the right to review. 23
1. Limitations on the right to appeal under ECHR
According to the ECHR, the appeal can concern ‘conviction or sentence,’ whereas the
ICCPR applies to ‘conviction and sentence.’ 24 This issue is discussed in the case Nielsen v.
Denmark, where the Commission found it unnecessary to determine the meaning of ‘conviction
or sentence.’ The court stated “assuming that a review within the meaning of this provision

20

Marshall, supra note 4, at 19 [Electronic copy provided in accompanying USB flash drive at Source 34].
Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms, art. 2, Nov. 22,
1984, E.T.S. No. 177 [hereinafter Protocol No. 7 to the ECHR] [Electronic copy provided in accompanying USB
flash drive at Source 7].
22
Marshall, supra note4, at 24-25 [Electronic copy provided in accompanying USB flash drive at Source 34].
23
Id. at 25.
24
Summers & Trechsel, supra note 5, at 7 [Electronic copy provided in accompanying USB flash drive at Source
27].
21
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guarantees to everyone the right to bring before a higher tribunal his conviction or sentence or
both such examination by this tribunal may be a limited review, provided the limitations under
the law would not make such a review meaningless.” 25
One of the ECHR’s broad limiting mandates on the right to appeal pertains to the
domestic court’s application of the right. The ECHR grants domestic courts discretion in
applying the right to appeal, but the conditions or restrictions placed on the right may not be so
restrictive as to “infringe the very essence of the right.” 26
In Human Rights in Criminal Proceedings, authors Stefan Trechsel and Sarah Summers
point to three exceptions to the right to appeal contained in the ECHR Protocol: 1) petty
offenses, 2) the highest court sitting at first instance, 3) conviction on appeal after acquittal. 27
The ECHR allows for states to set a lower limit below which criminal offenses are not
appealable. 28 Second, it may sometimes be acceptable, when a high-profile person (president,
minister, etc.) is being tried or new legislation is being interpreted, that the highest Court try the
issue, thus leaving no room for appeal due to the novel nature of the problem. 29 Lastly, the court
will enforce a conviction on appeal after a first instance acquittal where a third instance of appeal

25

Nielsen v. Denmark, App. No. 19028/91 Eur. Ct. H.R. (1988), available at
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57545 [Electronic copy provided in accompanying USB
flash drive at Source 21].
26
Krombach v. France, 2001-II Eur. Ct. H.R. 37, 61 (stating “any restrictions contained in domestic legislation on
the right to a review mentioned in that provision must, by analogy with the right of access to a court embodied in
Article 6 § 1 of the Convention, pursue a legitimate aim and not infringe the very essence of that right”) [Electronic
copy provided in accompanying USB flash drive at Source 18].
27
Summers & Trechsel, supra note 5, at 8-10 [Electronic copy provided in accompanying USB flash drive at Source
27].
28
See id. at 9.
29
See Crociani and Others v. Italy, Apps. Nos. 8603/79, 8722/79, and 8729/79, 22 Y.B. Eur. Conv. On H.R. 147
(Eur. Comm’n on H.R.) [Electronic copy provided in accompanying USB flash drive at Source 12]; Coëme and
others v. Belgium, Apps. Nos. 32492/96, 32547/96, 32548/96, 33209/96 and 33210/96, 2000-VII Eur. Cr. H.R.
[Electronic copy provided in accompanying USB flash drive at Source 11].
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is not available, whereas under the ICCPR, if a third level is available the issue must continue to
be allowed appeal. 30
C. The Right to Appeal under the American Convention on Human Rights
The right to appeal as decided by the American Convention on Human Rights (“ACHR”)
is found in Article 8 § 2(h). The relevant portion states, “. . . During the proceedings, every
person is entitled, with full equality, to the following minimum guarantees: . . . the right to
appeal the judgment to a higher court.” 31 There is very little case law extrapolating on the right
under the ACHR.
The United States (“U.S.”) is not party to the ACHR, but it is worth mentioning how the
U.S. handles appeals because the U.S. is a major lawmaking nation in the Americas. The U.S.
Constitution does not guarantee a right to appeal in criminal cases. 32 However, the Supreme
Court has since observed that every state in the union should provide “some method of appeal
from criminal convictions.”33 Additionally, defendants are entitled to effective legal
representation on first appeals as of right. 34 However, the right to counsel does not apply outside
of the first appeal. 35

30

See Summers & Trechsel, supra note 5, at 10 [Electronic copy provided in accompanying USB flash drive at
Source 27].
31
American Convention on Human Rights, art. 8(2)(h), Nov. 22, 1969 [Electronic copy provided in accompanying
USB flash drive at Source 1].
32
Marshall, supra note 4, at 32 [Electronic copy provided in accompanying USB flash drive at Source 34].
33
Griffin v. Illinois, 351 U.S. 12, 18 (1956) [Electronic copy provided in accompanying USB flash drive at Source
17]; see also, Cassandra Burke Robertson, The Right to Appeal, 91 N.C. L. REV. 1220 (2013) (discussing the need
for the United States Supreme Court to recognize the right to appeal as a fundamental right) [Electronic copy
provided in accompanying USB flash drive at Source 35].
34
See Douglas v. California, 372 U.S. 353, 357 (1963) [Electronic copy provided in accompanying USB flash drive
at Source 15]; Evitts v. Lucey, 469 U.S. 387 (1985) [Electronic copy provided in accompanying USB flash drive at
Source 16].
35
Ross v. Moffit, 417 U.S. 600, 610 (1974) [Electronic copy provided in accompanying USB flash drive at Source
22].
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D. The Right to Appeal at the International Tribunals and under the Rome Statute
The right of appeal is also recognized in the Statutes of the International Criminal
Tribunal for the former Yugoslavia (“ICTY”) in Article 25, the International Criminal Tribunal
for Rwanda (“ICTR”) in Article 24, and the Special Tribunal for Lebanon (“STL”) in Article 26.
All read:
Appellate proceedings:
1. The Appeals Chamber shall hear appeals from persons convicted by the Trial
Chambers or from the Prosecutor on the following grounds:
(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice. 36

Following the creation of the ICTR and ICTY, the newest tribunal body, the International
Criminal Court (“ICC”) has recognized the right to appeal per the Rome Statute in Articles 74
and 81. The Rome Statute procedure for appeal broadly accords with the provisions set forth in
the ICCPR, ECHR, and ACHR. 37 Under the Rome Statute appeals can be made on both factual
issues and points of law and an appeal can be against either the verdict or the sentence; the fair
trial safeguards that apply under the aforementioned international instruments also apply under
the Rome Statute. 38
III.

General Limitations on the Right to Appeal

Discussed briefly in some of the sections above were limitations specific to the different
provisions. Here, two different limitations will be discussed as they more broadly affect the right

36

Special Tribunal for Leb., Statute for the Special Tribunal for Lebanon, S/RES/1757 (2007), available at
http://www.stl-tsl.org/en/documents/statute-of-the-tribunal/statute-of-the-special-tribunal-for-lebanon [Electronic
copy provided in accompanying USB flash drive at Source 8].
37
See Robert Roth & Marc Henzelin, The Appeal Procedure of the ICC, THE ROME STATUE OF THE INTERNATIONAL
CRIMINAL COURT: A COMMENTARY 1539-1540 (Antonio Cassese, Paola Gaeta & John R.W.D. Jones eds.,
Rosemary Williams trans., Oxford University Press 2002) [Electronic copy provided in accompanying USB flash
drive at Source 28].
38
Id.
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to appeal: representation and presence. Both of these concepts are recognized internationally as
fair trial, due process rights.
A. Representation
Representation means the defendant has appropriate legal assistance. Article 14,
paragraph 3 of the ICCPR explicitly addresses the guarantee of legal assistance in criminal
proceedings. 39 Paragraph 3 states that this legal assistance is required for first instance
proceedings, but not for appellate proceedings. 40 However, the ICCPR explicitly grants the right
to counsel on appeal in death penalty cases and indirectly grants the right more broadly as the
HRC has stated, “the right to have one’s conviction reviewed is also violated if defendants are
not informed of the intention of their counsel not to put any argument to the court, thereby
depriving them of the opportunity to seek alternative representation.”41 It follows that if
defendants have the right to counsel at first instance and are provided counsel for review, and the
opportunity to seek new counsel if the provided counsel is unacceptable, then there is a right to
counsel on appeal, though it’s not mandatory.
Many other courts limit representation on appeal in one way or another. Just as the HRC
maintains regarding the ICCPR, the U.S. Supreme Court maintains the right to counsel on the
first appeal. 42 Article 6, paragraph 3(c) of the ECHR guarantees everyone charged with a
criminal offense the minimum right, “to defend himself in person or through legal assistance of
his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free
when the interests of justice so require.”43 In Lala v. the Netherlands, defendant Lala
39

Human Rights Committee, supra note 8, at 2 [Electronic copy provided in accompanying USB flash drive at
Source 4].
40
Id. at 3.
41
Id. at 10-11.
42
351 U.S. 12 [Electronic copy provided in accompanying USB flash drive at Source 17].
43
European Convention on Human Rights, Nov. 11, 1950, ETS 5; 213 UNTS 221 [Electronic copy provided in
accompanying USB flash drive at Source 2].
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complained that, “at the appeal hearing before the Court of Appeal of The Hague his counsel had not
been allowed to conduct the defence in his absence.” 44 The ECHR answered stating that, “it is […]
of crucial importance for the fairness of the criminal justice system that the accused be adequately
defended, both at first instance and on appeal,” and decided that, “[e]veryone charged with a criminal
offence has the right to be defended by counsel.”45
The same is true at the STL, where Article 22(2)(b) and 22(2)(c) require the Tribunal to

ensure the defendant is represented by counsel even in his absence. 46 In the case out of
Indonesia that Interpol is currently faced with, Indonesian courts refused defendant’s counsel to
represent defendant in his absence. This is a blatant violation of the ICCPR and customary
international law’s absolute right to counsel on first appeal.
B. Presence
In Lala, the Court discussed, and was willing, to hear a case in the absence of the
defendant. Other courts would not have come to the same conclusion. Some jurisdictional
bodies view presence as another limitation on the right to appeal.
Presence is the right to be present at one’s trial.47 Though defendants are entitled to this
right, sometimes they may not wish to be present, to avoid potential imprisonment. However,
some view absence as unacceptable; it is argued that there is a duty to attend trial because having
the accused present enables the court to fulfill its truth-seeking purpose. 48 The ECHR has
emphasized that “it is of capital importance that a defendant should appear, both because of his
44

Lala v. The Netherlands, Application no. 14861/89, European Court of Human Rights: HUDOC, para. 25
(September 22, 1994), http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=00157900#{%22itemid%22:[%22001-57900%22]} [Electronic copy provided in accompanying USB flash drive at
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right to a hearing and because of the need to verify the accuracy of his statements and compare
them with those of the victim – whose interests need to be protected – and of the witnesses.” 49
It is in the judicial interest of many court systems that defendants attend trial. The U.S.
Supreme Court in Crosby v. United States upheld this same idea. 50 U.S. courts have developed
the doctrine of “fugitive disenfranchisement,” which allows courts to reject a defendant’s
outstanding appeal if he/she has fled pending appeal, to emphasize the importance of presence at
trial and on appeal.51 The STL allows for trials in absence of the accused (in absentia).
However, the United Nations Secretary-General in his report to the Security Council on the
establishment of the ICTY affirmed that the accused must be present using the language “shall
be present.”52
Presence as a prerequisite for appeal is the original issue that Interpol was confronted
with in the Indonesian case. Because the accused in that case refused to appear for his appeal, it
is likely that a court would not honor the appeal. However, a discussion of presence as a
limitation on the right to appeal cannot be properly carried out without discussing the right of retrial because rarely is one moving to appeal without being present.
IV.

The Right to Appeal and Retrial
In order to discuss the interplay between the right to appeal and the right to retrial it is

necessary to continue the discussion of presence. This section will first discuss the different
types of trials that can take place in absence of the accused, otherwise known as in absentia
trials. Next, this section will discuss the different types of waiver an absent defendant can

49

Id.
See Crosby v. United States, 506 U.S. 255, 262 (1993) [Electronic copy provided in accompanying USB flash
drive at Source 13].
51
Lala, supra note 43[Electronic copy provided in accompanying USB flash drive at Source 19].
52
Salvatore Zappalà, Human Rights in International Criminal Proceedings 126 (2003) [Electronic copy provided in
accompanying USB flash drive at Source 29].
50

17

exhibit. Lastly, this section will talk about what rights the absent defendant could potentially
have to retrial or appeal and how the two interact.
A. In Absentia Trials
According to Article 14, paragraph 3 of the ICCPR, a defendant has the right to be tried
“in his presence, and to defend himself in person or through legal assistance of his own
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal
assistance assigned to him…” 53 However, the HRC in its General Comment 32 said,
“proceedings in the absence of the accused may in some circumstances be permissible in the
interest of the proper administration of justice, i.e. when accused persons, although informed of
the proceedings sufficiently in advance, decline to exercise their right to be present.” 54 Much
like the HRC, the ECHR has opined that in absentia trials may be acceptable, saying in
Demebukov v. Bulgaria that, “[p]roceedings that take place in the accused’s absence are not of
themselves incompatible with Article 6 of the Convention….”55 The ECHR recognizes that
trials in absentia prevent absent defendants from obstructing the judicial process, but also
indicates that the curtailment of the defendant’s rights must be proportional and not violate
fundamental rights. 56 Below is a review of three situations in which an in absentia trial may take
place, followed by a discussion of different types of waiver.
1. Unfettered right of retrial
The unfettered right of retrial may occur, hypothetically, where someone was not
properly notified of a trial against him, and he returns to the country to find himself convicted. In

53

ICCPR, supra note 15 [Electronic copy provided in accompanying USB flash drive at Source 5].
Human Rights Committee, supra note 8, ¶ 36 [Electronic copy provided in accompanying USB flash drive at
Source 4].
55
Demebukov v. Bulgaria, App. No. 68020/01, 1 Eur. Ct H.R. (2008) [Electronic copy provided in accompanying
USB flash drive at Source 14].
56
Gardner, supra note 47, at 101 [Electronic copy provided in accompanying USB flash drive at Source 31].
54

18

a situation like this the ICCPR, ECHR, and STL statutes (among others) provide that the
defendant has a right of retrial because the first trial was procedurally unfair.
2. Defendant attends partial trial
There are two situations in which a defendant may attend part of his trial and not attend
the other part. One is if he is disruptive and removed from the courtroom, and the other is if he
absconds after part of the trial is complete.
If a defendant is very disruptive at trial, effectively filibustering his own proceedings, he
may be removed from the courtroom and the trial can proceed in his absence. Wayne Jordash
states simply that “the right contained in Article 14(3)(d) is thought not to include the right to
filibuster one’s own trial. The court may, subject to the provision of appropriate safeguards, be
justified in continuing, providing that the disruption is sufficiently severe and persistent.”57
Alternatively, in the U.S. is it acceptable to complete a trial where the defendant stops
attending halfway through for one reason or another. However, “U.S. Courts do not really
regard such proceedings as being in absentia since the maxim ‘semel praesens semper praesens’
(to be present once is to be present always) is applied.” 58
3. Waiver
There are many ways a defendant may waive or forfeit his right to be present at trial.
Under the ICCPR and the ECHR jurisprudence, a defendant convicted in absentia must have a
right to retrial if he did not waive his right to be present, as is the situation in the first in absentia
scenario (IV(A)(1)). 59 If defendant did waive his right to be present at trial an entirely different
picture emerges. The right to retrial hinges on the type of waiver a defendant shows.
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i. Constructive Waiver
A defendant is found to have constructively waived trial when it cannot be unequivocally
found that he was located and notified of the proceedings; vague and informal knowledge will
not suffice.60 Where the accused has not unequivocally waived the right to appear then it will be
necessary to provide him with a re-trial on his surrender. 61 Even if the court is suspicious that
the defendant may have evaded justice, the review proceedings may not be conditioned on the
accused proving that he was not evading justice. 62
Maleki v. Italy provides an example of a constructive waiver. Maleki was living in
California when he was tried in Italy on drug-trafficking charges. Italy never denied that it
carried out a trial in absentia, but the Court found that Italy’s assumption that Maleki’s courtappointed defense lawyer had notified him of the proceedings was not sufficient notice; thus
Maleki had only constructively waived his right to be present and was entitled to a retrial.63 The
ECHR also found constructive waiver when a defendant was merely notified through local
press 64 and when a defendant was notified through letters exchanged with his wife. 65
ii. Actual Waiver
A defendant exhibits an actual waiver when he purposefully evades trial after being
properly and “actually” notified through reasonable steps and location. It was mentioned earlier,
that if a person has constructively waived trial it is necessary to provide him with a re-trial on his
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surrender, so the converse of that would imply that if one has unequivocally waived his right to
attend trial, then there is not a right to re-trial.
B. Review versus Re-trial
A retrial is a new trial, essentially a re-do, whereas a review is an appeal. The right to retrial under the ICCPR is guaranteed only if a person convicted in absentia requests it; otherwise
Article 14(7) provides that, “No one shall be liable to be tried or punished again for an offence
for which he has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country.” 66 Similarly, under the ECHR, if a person convicted in
absentia can subsequently obtain a fresh determination on the merits with respect to law and fact
(a retrial), then his fair trial rights have not been violated. 67 The STL provides for retrial if an
accused is convicted in absentia, but the right only exists for three years post-trial. 68 As
mentioned earlier, the ICTY and ICTR do not provide opportunity for the accused to be tried
without their presence, so there is no opportunity for re-trial, only appeal. 69
Article 14 of the ICCPR guarantees a right of appeal by saying that everyone convicted
of a crime has the “right to his conviction and sentence being reviewed.” 70 During the drafting
of this provision it was conceived as a more general right of review, rather than a specific appeal
mechanism where new evidence could be presented.71 However, by the time Article 14 was
ratified the “right of review” was regarded as a more general right of appeal. This is evidenced
in the ECHR’s Protocol 7 which is modeled after the ICCPR, where the wording lists the review
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right as “the right to appeal.” 72 The ICCPR’s right to review has been treated as an appeal right
since its origin.
C. The Interplay
The convergence of all of these rights is best understood through a flow chart, which is
attached as an appendix to this note. This section will describe the different paths a defendant
may take to appeal or to get a retrial depending on his presence and notification.
1. Present Defendant
If a defendant is present for his trial, there is no need for a retrial, barring error. Here, the
defendant would have access to his right to appeal; however, the particulars of that right may
vary jurisdiction to jurisdiction. The right to appeal a decision at first instance has been
considered a fair trial right upon recognition in the ICCPR and other regional instruments.
2. Non Present Defendant
If a defendant is not present, and a trial is held without him, it is considered a trial in
absentia, as discussed above in IV(A). Those three versions of trial in absentia are categorized
further below.
i.

Improper Notification
a. Unfettered Right of Retrial

If a defendant was never made aware of proceedings and returns to the country where
proceedings took place and finds himself convicted he must be afforded a retrial. Under ICCPR
and ECHR jurisprudence, a defendant convicted in absentia must have a right to retrial if he did
not waive his right to be present.73 It follows then that after a trial de novo, the defendant would
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have a right to appeal his new sentence. Thus, both the right to retrial and the right to appeal are
maintained.
b. Constructive Knowledge
If a defendant has constructive knowledge of his trial, yet does not return to attend, he
still must be able to seek a retrial upon his return to the country of conviction. 74 Again, it
follows that the defendant would be able to appeal his new sentence so both rights are
maintained.
ii.

Proper Notification
a. Partial Trial

There are multiple reasons someone might attend only part of his trial – he may have
absconded part way through the proceedings, or may have been removed due to disruptive
behavior. In both of these situations if the defendant has representation, there should be someone
fighting for his rights in his absence. In the U.S. where proceedings continue after the defendant
has absconded, “there is no automatic entitlement to a retrial, a conviction will still be set aside if
it can be shown that, due to the accused’s absence, there was a real possibility of prejudice.” 75
Thus, there is a right to retrial if the defendant can show he was deprived of due process.
Ostensibly, if the defendant returns in time to lodge an appeal per the jurisdictional mandate, he
is also given a right to appeal. For the sake of argument, one could think that by absconding part
way through trial the defendant has actually waived his right to a trial. This could mean he does
not have a right to retrial upon their return if he was never represented by counsel, who could
take proper precautions in their absence.
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Wayne Jordash uses the South African system to show a situation where the defendant
was removed from the courtroom, but where the trial continued. He explains that “the trial may
continue only if the accused is legally represented, and the accused must, when she returns to the
courtroom, be afforded the opportunity to put questions to any witness who testifies during her
absence.”76 Here, it seems that the defendant would have the right to appeal her sentence because
she is represented and can be made present again.
b. Purposely Evaded
When a defendant has been properly and actually notified of the trial impending against
him, and purposely evades trial, he loses his right to a retrial. In Demebukov v. Bulgaria,
Demebukov in leaving his village shortly after indictment, implicitly (or actually) waived his
right to be present and was therefore not entitled to a retrial.77
This still leaves open the question whether one can appeal in absentia. As the right to
counsel is a fundamental right that cannot be suspended, even for in absentia trials, it follows that
an engaged defense counsel can appeal the sentence per state policy in the absence of the
defendant. In Maleki v. Italy, the decision of the trial court was appealed by Mr. Maleki's
counsel in his absence, although later he was found eligible for a retrial. While this is Italy’s
domestic procedure and not established international procedure, Maleki provides an example of a
defendant successfully appealing in absentia.
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V.

The Right to Appeal and Extradition
Extradition is the process by which a person found in one state is surrendered to another

for trial or punishment.78 Extradition is generally governed by treaty, but also by national
legislation. 79 Treaties and national legislation contain similar substantive requirements, as well
as similar grounds for the denial of extradition. 80 There is no United Nations multilateral
convention on extradition. According to M. Cherif Bassiouni, states continue to prefer to
hammer out bilateral treaties so they may tailor each treaty “for political and personal reasons.”81
Seemingly, there are two situations where the right to appeal upon extradition would
arise: (1) when the requesting state has either already tried and convicted the defendant in
absentia; or (2) the requesting state has no procedure for appeal following the pending trial the
person is being extradited to attend. This would be pertinent for all Interpol Red Notices, as they
are published in order to facilitate the finding of a fugitive for extradition.
The European Convention on Extradition was opened for signature in 1957, and since
then there have been two additional protocols added. 82 The Second Additional Protocol speaks
to the rights of fugitives tried in absentia – the requested party may refuse to extradite if the
proceedings leading to the judgment did not satisfy the minimum due process rights. 83 So, those
who were only constructively notified of their trial may be protected by the requested state, but
those who were actually notified would not be protected under the European Convention on
Extradition even if they were not to be afforded retrial or appeal.
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Some treaty requirements have reached the level of customary international law, such as
the requirement of double criminality, where the crime charged in the requesting state must also
be found in the criminal laws of the requested state.84 One widely accepted principle of
extradition law that has not reached the level of customary international law is that extradition
may be denied by the requested state if that extradition is incompatible with the accused’s right
to a fair trial in the requesting state. 85 Therefore, if a defendant will be denied a chance to appeal
during his impending proceedings, or will not be afforded a retrial, he can argue that the
extradition will cause him a denial of due process.
VI.

Conclusion
Interpol was confronted with a complex question that necessitated a deeper look into the

right to appeal internationally. To find out if the right to appeal in absentia exists it is first
necessary to discover the boundaries of the right to appeal per international instruments like the
ICCPR, ECHR, and ACHR. The right to appeal in absentia may exist because the right to
counsel is extended in criminal trials through the first appeal under the ICCPR and in U.S.
courts. If counsel is acting in his client’s best interest it would make sense for the counselor to
appeal a negative sentence. However, it is not in the interest of judicial administration for a trial
to take place entirely in the absence of a defendant.
Nonetheless, if a guilty defendant is facing extradition to a country where his due process
rights will be violated because he is not afforded the right to appeal or the right to retrial,
extradition procedures should act as a final backstop against his return to the country of
conviction. In the Indonesian case before Interpol, the defendant’s due process rights were
violated because his defense counsel was not allowed to represent him during trial, so it is
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unlikely that the requested country would honor the extradition treaty it may have with
Indonesia. Furthermore, the defendant’s due process rights could be violated upon return to
Indonesia because the court is not providing him with a right to automatic retrial, and his right to
appeal is dependent on his return. It is appropriate for Indonesia to condition the right to appeal
up to a certain point, but making the appeal dependent on his return and imprisonment may
“infringe the very essence” of his right.
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APPENDIX A
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right of appeal
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right of retrial
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In Absentia Appeal

28

